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[ 1] The plaintiff is applying to have her action
certified as a class proceedi ng pursuant to the C ass

Proceedi ngs Act, R S. B.C. 1996, c. 50.

[ 2] This is a products liability case involving the
ignition systens in 1983-1995 nodel years Ford, Lincoln and
Mer cury notor vehicl es equi pped with distributor nounted thick
filmignition nodules (TFlI nodul es)(collectively, the proposed
class vehicles). The plaintiff alleges that the TFl nodul es
are defective and the defect is dangerous because it causes
the vehicles to stall w thout warning. She submts that
because the cost to repair and/or replace the TFl nodules is
nodest conpared to the costs of Ilitigation of this nature,
the only practical neans for the class nenbers to prove their
al | egati ons agai nst the defendants and to recover the expense
of making their vehicles safe is to band together in this

cl ass proceeding.

[ 3] The issue is, should the plaintiff be entitled to
prosecute this action on behalf of the class described in the

st at enent of cl ai n?

[ 4] The plaintiff argues that a products liability case
such as this one should be permtted to proceed as a cl ass
action because the financial burdens of prosecuting the claim

woul d consune all or alnost all of the proceeds of a judgnent
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of any single plaintiff. As a result defendants who woul d
ot herwi se be found responsible would |ikely be insulated from
lawsuits. It is only by spreading the costs of the litigation
anongst many that nmenbers of the class will have access to
justice. Nantais v. Telectronics Proprietary (Canada) Ltd.

(1995), 127 D.L.R (4'") 552 (Ont. Gen. Div.).

[ 5] The defendants submt that it is not appropriate for
this case to be permtted to proceed as a class action as the
plaintiff has failed to neet any of the requirenents set out

in the C ass Proceedi ngs Act.

[ 6] For the follow ng reasons | have concluded that this

case should proceed as a cl ass proceedi ng.

FACTS

[ 7] In April 1998, Barbara Reid bought a 1994 Ford Tenpo
for $8,650.00. The car was equi pped with a distributor

mount ed TFlI nodul e.

[ 8] The vehicl e was manufactured and/or put into the
stream of conmerce by the defendants Ford Motor Conpany and
Ford Motor Conpany of Canada, Limted/ Ford Du Canada Linitée

(collectively, the defendants).
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[ 9] Certain Ford, Lincoln and Mercury vehicles
manuf act ur ed between 1983 and 1995 were outfitted with a

di stri butor nounted TFI npdul e.

[ 10] A TFl nodule is an electronic device that controls
the spark of electricity that ignites the gas and air m xture
in the engine cylinders (the conbustion process). The
function of the TFl nodule is to control the current through
the ignition coil in order to nake sparks to initiate the
conbustion process. Reliability of the TFl nodule is rel ated
to tenperature which is determ ned by the nounting |ocation

envi ronnment and power dissipation.

[ 11] El ectroni ¢ devices used in autonobiles, including
TFl nodul es, are sensitive to operation under el evated
tenperatures. To ensure continued operation of the vehicle's
el ectrical ignition system the heat generated by the TFI
nodul e itself and the surroundi ng engi ne conponents nust be

m ni m zed and nmanaged.

[12] The plaintiff alleges that in the case of the
proposed class vehicles the ability to m nimze and nmanage the
heat to which the distributor nounted TFI nobdul es are

subjected is limted by the follow ng three design choices:
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the | ocation of the TFl nobdule on the distributor, one of

t he hotter non-exhaust conponents under the hood.

t he net hod by which the heat generated by the TFI nodul e
itself is sinked into the distributor, rather than away

fromthe TFl nodul e; and

t he excessive dwell times to which the TFI nodul es are
subj ected, (the period of tine during which the ignition
coil has electrical current running through it and how
long it holds the electrical current at a fixed |evel,

bot h of which generate additional heat).

[ 13] The plaintiff’s theory is that these are the key
factors which affect how much heat the TFI nodule is subjected
to, and for howlong. If the heat to which a TFl nodule is
subj ected is not properly managed, the nodule will malfunction
(the TFI defect), causing the car to either stall or stunble
while in use or causing difficulty in starting. Wen the
vehicle engine stalls the vehicle |oses its use of power

brakes and power steering.

[ 14] The plaintiff alleges that since at |east 1986, Ford
recogni zed that its distributor nmounted TFlI nodul es had

reliability problens. The first action planned to inprove the
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reliability of the TFI nodule was to place it in a cooler nore

renote | ocation

[ 15] Al t hough there were changes to and different TFI
nodul es they remai ned on the distributor throughout the class
period. As well, the TFlI nodul es renai ned sinked to the
distributor, and the dwell tines on nost nodels were between
17% 32% while Ford' s conpetitors experienced dwell times of

12% or less. The TFlI nodules in issue are all TFI -1V nodul es.

[ 16] The plaintiff clainms that these three factors are
the primary or controlling factors causing the faulty
performance of the TFI nodul es and unl ess addressed, the TFI

nodul es remain prone to mal function.

[17] The plaintiff alleges that the TFl defect can be
initially difficult to diagnose because the TFI nodul e

operates normally once it cools down.

[ 18] The plaintiff further alleges that on nore than one
occasi on her Ford Tenpo stalled w thout warning, including

stalls in dangerous situations such as while travelling down a
steep North Shore hill and while on the Burrard Street Bridge

in heavy traffic.

[ 19] Wi | e troubl eshooting the problem M. Reid incurred

expenses in trial-and-error repairs. These stalling and
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starting problens arose by 2000, i.e. within about 6 years of

manuf acture of the vehicle.

ANALYSI S

[ 20] The Suprenme Court of Canada has held that the C ass
Proceedi ngs Act shoul d be construed generously especially at
the certification stage. It provides the courts with a
procedural tool to deal efficiently and on a principled basis
wi th cases involving vast nunbers of interested parties and
conplex, intertwi ned |egal issues, sonme which are comobn and
some which are not. C ass proceedi ngs have three inportant

advant ages over nultiple proceedi ngs:

judicial econony resulting fromunnecessary duplication.

i nproved access to justice by naking econom cal the
prosecution of clains which would ot herw se be

uneconom cal

nodi fyi ng the behavi our of wongdoers.

Hollick v. Toronto, [2001] 3 S.C.R 158, T 14 and 15.

[ 21] The certification stage is not neant to be a test of
whet her the plaintiff’s claimw |l succeed, i.e. a test of the

merits and turns on the facts. Hollick, 9 16 and 37.
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[ 22] Al though in Hollick the court was considering the
Ontario statute the sane principles apply to whether the
plaintiff neets the certification requirenents set out in the
British Colunbia O ass Proceedings Act. Rumley v. British

Col unbia, [2001] 3 S.C.R 184, 1 25.

[ 23] Applications for certification are governed by
sections 4-9 of the dass Proceedings Act. Section 4(1)

mandates certification if the follow ng requirenents are net:

(a) the pleadings disclose a cause of action;

(b) there is an identifiable class of two or nore

persons;

(c) the clains of the class nenbers rai se common issues,
whet her or not those conmon issues predom nate over

i ssues affecting only individual nenbers;

(d) a class proceeding would be the preferable procedure
for the fair and efficient resolution of the comon

i ssues; and

(e) there is a representative plaintiff who

(i) woul d fairly and adequately represent the

interests of the cl ass;



Reid v. Ford Motor Conpany Page 9

(i) has produced a plan for the proceedi ngs on
behal f of the class and of notifying the

cl ass nmenbers of the proceeding; and

(1ii) does not have, on the common issues, an
interest that is in conflict with the

interests of the other class nenbers

Section 4(1)(a) - Cause of Action

[ 24] The test to be applied when considering s.4(1)(a) of
the Class Proceedings Act is the sane as that under Rul e
19(24) of the Rules of Court: 1is it plain and obvi ous that

t he pl eadi ngs cannot sustain a cause of action? Evidence is
not considered at this stage; rather, the Court assunes that
the facts alleged in the pleadings are true. Endean v.

Canadi an Red Cross Society, [1998] 9 WWR 136 (B.C.CA), 1

7 and 8.

[ 25] The plaintiff has commenced this action on behal f of
hersel f and other owners and | essees of the proposed class
vehicles. The action is framed in negligent design, negligent
manufacture, failure to warn and the statutory cause of action
of deceptive act or practice giving rise to damages pursuant

to the Trade Practice Act, R S.B.C 1996, c. 457.
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[ 26] The plaintiff’s claimin negligence is that the TFI
nmodul es in the proposed class vehicles are defective and that
the TFl defect poses a danger to the public. The plaintiff
argues that the general rule that a plaintiff cannot sue in
tort for pure economc |oss does not apply in the case of a
dangerous defect and that this case falls squarely into the
category of cases for which the Suprenme Court of Canada has
confirmed a cause of action exists. Wnnipeg Condom ni um
Corporation No. 36 v. Bird Construction Co., [1995] 1 S.CR

85.

[ 27] The defendants argues that it is plain and obvious
that the statenent of claimdoes not disclose a cause of
action for sone of the proposed class nenbers in that there

wi |l be individuals who have never experienced probl enms nor
experienced any costs repairing or replacing the TFl nodul e.

| do not agree with the defendants because only nmenbers of the
proposed class who suffer loss as a result of a TFl defect

will benefit fromthe action. It is not intended to provide
reconpense to those who have owned one of the proposed class

vehi cl es but have not suffered or will not suffer |oss

[ 28] The defendants’ argunment that there is no actionable
claimin negligence because the plaintiff has offered no

evi dence that the TFlI defect poses a real and substantia
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danger is premature as it is an argunent regarding the merits

of the plaintiff’s claim

[ 29] The defendants submt that the plaintiff’s action
With respect to the Trade Practice Act is flawed in that there
are potentially persons in the proposed class who purchased
their vehicles outside British Colunbia and do not, therefore,
have a cause of action because the statute does not govern
transacti ons whi ch occur outside the jurisdiction. The
argunent i s dependent on assunptions about class nenbers which
are not in evidence. The issue of whether a particular class
menber suffered loss as a result of a TFlI defect will be the
subj ect of the individual issues at trial and the claimis
confined to those who suffered |osses as a result of repairs
and repl acenment of the TFl nodule. It is not essential for
the acts or practices take place within B.C. Robson v.

Chrysler Canada Ltd. (2002), 2 B.C.L.R (4'") 1 (CA).

[ 30] As a result, | find that the pleadings disclose a

cause of action.
Section 4(1)(b) - An Identifiable C ass

[ 31] In ny viewthe plaintiff has defined the class by
reference to objective criteria in that a person is a nenber

if they now or in the past owned or | eased a proposed cl ass
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vehicle during a specified period of time with a distributor

nounted TFI nodul e (the class nenbers).

[ 32] The plaintiff has shown that there are two or nore
identifiable class nenbers; nanely, the representative
plaintiff herself and the approxi mately 54 people who have

come forward without a notification program

[ 33] Al t hough the exact size of the proposed class is not
yet ascertained, the court nust not refuse to certify a class
merely because the nunber of class nmenbers or identity of each
cl ass nenber is not known. d ass Proceeding Act, s. 7(d).

The class definition nust sinply state objective criteria by
whi ch the class nenbers can be identified. Wstern Canadian

Shoppi ng Centre v. Dutton, [2001] 2 S.C R 534, | 38.

[ 34] Wil e the defendants do not chall enge the definition
on that basis, they say inplicit within the requirenment of an
identifiable class is that there nust be sone rationa

rel ati onship between the comon i ssues and proposed cl ass and,
that in this case, the class nenbers do not share a comon
interest in the resolution of the comon issues and the causes

of action alleged in the statenent of claim
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[ 35] However, the class nmenbers are objectively defined
as those who owned or |eased vehicles with the TFI nodul e

mount ed on the distributor during the specified tine

[ 36] The requirenent to show that the class is defined
sufficient narrowy is not an onerous one. Not everyone in
the class has to share the sane interest in the resol ution of
t he common issue; however the class should not be

unnecessarily broad. Hollick, § 20 and 21.

[ 37] In this case, | find that there are objective
criteria to satisfy the requirenment of defining a sufficiently
narrow class. |If subsequent to certification, differences
anong cl ass nenbers beconme naterial, they can be dealt with

ei ther through sub-classes or as individual issues. Scott v.

TD Wat er house (2001), 94 B.C.L.R (3d) 320 (S.C.), T 73.

Section 4(1)(c) - Common |ssues

[ 38] This inquiry is limted to whether comopn issues of
fact or law exist; it is not an exercise, at this stage, of
wei ghi ng the conmon i ssues agai nst individual issues. dass
Proceedi ngs Act, s. 4(1)(c); Rumey, 1 33; Harrington v. Dow
Corning Corp. et al. (2000), 193 DL.R (4th) 67 (B.C.C.A) 1

23.
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[ 39] The touchstone to this inquiry is whether proceeding
as a class action will avoid either duplication of fact-
finding or |egal analysis. The questions which should be

asked to deterni ne whether issues are conmbn are:

s the resolution of the issue necessary to the

resol uti on of each class nenbers’ clain? and

|s the issue a substantial ingredient of each of the

class nenbers’ clains? Hollick, { 18.

[ 40] This latter requirenent has been stated by the
British Colunbia Court of Appeal as being satisfied if the
resol ution of a conmon issue, either for or against the class
menbers, will advance the case; i.e. nove the litigation
forward, and is capable of extrapolation to all class menbers.
It is not necessary that the resolution of the common issues
be determ native of liability. Harrington v. Dow Corning

Corp., at Y 20-24.

[ 41] The common i ssues shoul d be di scl osed by pl eadi ngs,
i ncluding particulars. However, conmon issues may be refined

and reduced as litigation proceeds. Hoy v. Medtronic, Inc.

(2001), 94 B.C.L.R (3d) 169 (S.C.) at T 49.
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[ 42] The courts have addressed whet her certain types of
clains and relief raise commpn issues and have held as

foll ows:

cl aims sounding in negligence rai se comopn i ssues because
no class nenber can prevail w thout show ng duty and

br each;

a changi ng standard of care over time will not
necessarily prevent certification in a negligence case —
the court may answer the breach of standard differently
for different tinme periods (and therefore class nenbers)
but they all share an interest in the answer to the

guestion; and

punitive danmages are appropriately certified as comon
i ssues because the focus of the inquiry into the award is

on the conduct of the def endant.

Rum ey,  27-32 and 34; Chace v. Crane Canada
(1996), 44 B.C.L.R (3d) 264 (CA.); Endean v.
Canadi an Red Cross Society et al. (B.C.C. A ), 1 40-
41; G&iffith v. Wnter (2002), C.P.C. (5'") 336

(B.C.Ss.C), 1 20-24
[ 43] The defendants argue that the issue of whether the
TFl nodul es pose a real and substantial danger cannot be

answered as a commobn question based on the experience of one
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or a few vehicle drivers. They submt that there is no

si ngl e, honbgeneous TFlI nodul e or operating environment across
t he proposed class of vehicles. They say that because of the
| arge nunber of different TFlI nodul es and the changes nmade to
them over the class period from 1983 to 1995 there are no

conmon i ssues that will nove this matter forward.

[ 44] The plaintiff’s theory is that although there may be
different TFlI nodul es and changes to them during the class
period the defendants’ decision to nount and sink their TFI
nodul e t hrough the distributor created a dangerous def ect,

i.e. the TFl defect. The plaintiff alleges that the TFI

def ect applies across the cl ass.

[ 45] The defendants argue as well that the standard of
care may have varied over the relevant tine period. However
it is clear fromRumey that is not a basis for refusing
certification. Rather it sinply nay nmean that it is necessary

to provide a nuanced answer to the comon question (1 32).

[ 46] The proposed common issues in this case are as

foll ows:

(a) Were the defendants the only manufacturers of class
vehicles for sale or |ease through Canadi an

deal er shi ps?
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(b)

(c)

(d)

(e)

Were the class vehicles originally nmade comercially

avail abl e by the defendants?

Prior to the manufacture of the class vehicles, and
to the present, did the defendants know, or
alternatively, should they have known, that nounting
the TFl nodule on the distributor of the class

vehi cl es woul d:

(i) subj ect the TFlI nodules to tenperatures in
excess of what are safe operating limts during

nor mal vehicle operation, and

(1) cause the TFlI nodules to fail?

Prior to the manufacture of the class vehicles, and to
the present, did the defendants know, or alternatively,
shoul d they have known that the failure of the TFI
nodul es coul d cause the class vehicles to stunble or
stall suddenly and w thout warning during nornal
operations, thereby placing their occupants and others
at risk of personal injury and death froml oss of

vehicle control and collisions?

Did the defendants owe a duty of care to the plaintiff

and the class nenbers?
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(f) Did the defendants breach the standard of care in

manuf acturing the class vehicles?

(g) Did the defendants breach the standard of care in

failing to recall the class vehicles?

(h) Did the defendants fail to provide a proper warning

about the operation of the TFI nodul es?

(i) Were the purchases or |eases of class vehicles by the
cl ass “consuner transactions” as that termis defined

in the Trade Practice Act?

(j) Were the defendants “suppliers” to consumer
transactions, as that termis defined in the Trade

Practice Act?

(k) D d the defendants engage in deceptive acts or
practices, within the neaning of section 3 of the Trade

Practice Act by:

(i) failing to disclose the TFlI defect to the class

menber s;

(i) actively concealing the TFl defect;
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(') Are the defendants liable to pay punitive danages

having regarding to the nature of the established

br eaches?
[47] Essentially, these can be divided into negligence
issues (a - h), Trade Practice Act issues (i — k) and punitive

damages ().

Negl i gence Conmon | ssues

[ 48] I n Chace v. Crane Canada Inc., the B.C. Court of
Appeal confirmed that in a products liability case a

determ nation that the product in question is defective or
dangerous as alleged will advance the claimto an appreciable
extent and that an alleged inherent defect in a product is the
type of question for which a class proceeding is ideally

suited (Y 16).

[ 49] The defendants say that throughout the proposed

cl ass period they nade nodifications to the proposed cl ass
vehicles and the TFl nodules to try to inprove the perfornmance
of the TFl nodule. At the trial of the common issues, the
court may find that in spite of these nodifications, and in
consi dering evidence which is not yet before the court on this
certification hearing, the defendants were in breach of their

duty of care throughout the entire class period, during parts
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of the class period only, or not at all. Such alternate
scenarios are present in many class actions where negligence
is alleged yet the comon issues remain truly common, because
t he answers resolve or advance the litigation for all of the

cl ass nenbers.

[ 50] | agree with the plaintiff that the resol ution of

t he negligence conmobn issues are necessary to the resol ution
of each class nenber’s claim i.e. each nust be able to prove
that the defendants were the manufacturers and suppliers of
their vehicles with the TFl nodul es, that they owed a duty of
care, the nature of the duty of care and whether it was
breached. These issues are prinmary issues in each proposed

cl ass nenber’s claimfor negligence and failure to warn and

therefore a decision on themw Il in nmy view advance the
[itigation.
[ 51] There is a rational connection between the class as

defined and the asserted negligence common i ssues based on the
definition of the proposed class vehicles as including those
nodel s with distributor nmounted TFlI nodules. Al proposed

cl ass vehicles have distributor nmounted TFlI nodul es, and al
proposed cl ass nenbers have an interest in determ ning whether
their placenent was defective or negligent. The fact that

ot her collateral factors may have nade a particul ar vehicle
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nore or less likely to fail does not dimnish the fact that
all are concerned with whether the design, including the

pl acenent of the TFI nodul e, was defective.

[ 52] The defendants have not yet filed a statenent of
defence setting out what they say are alternate causes. The
def endants’ argunents that they believe that factors other
than the alleged defects in the TFl nodules play a role in the
failure rates of the TFl nodules, and that there is no TFI
defect as alleged by the plaintiff and no commobn questi ons

whi ch can be certified relating to a TFl defect are premature.
They require a finding during the certification stage that the

al l eged TFI defect does not exist.

[ 53] The plaintiff has narrowed the case, as she is
entitled to do to enhance and facilitate the prospects for
certification. Rumey, § 30. The comon questions the
plaintiff proposes are based on her theory that the placenent
of the TFI nodules on the distributor, the sinking of the
nodul es to the distributor and the excess dwell tines caused

problenms with stalling and starting the vehicles.

[ 54] | amof the viewthat if the plaintiff establishes
at the common issues trial that the alleged TFl defect poses a
substantial danger that will advance the case of each cl ass

menber .
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[ 55] | f the defendants are right that the plaintiff’'s
theory has no nerit then it will resolve the clains being
asserted, but the tinme for that determnation is the trial of

t he common i ssues.

[ 56] | would note that the defendants’ denial of
negl i gence cuts both ways in that they argue that in order to
determ ne the cause of what the plaintiff says is a |arge
nunber of TFI nodul es having to be replaced or repaired is a
matter of considerable conplexity. The cost of litigating the
issue will be high in conparison to the nodest danage

sustai ned in nmost individual cases, i.e. it is an argunment in
favour of finding that this is an appropriate issue to be
explored in the context of a class proceeding. Chace v. Crane

Canada Inc., Y 12.

[ 57] Even accepting the defendants’ subm ssions that

ot her issues nay al so be causally connected to the failures
bei ng experi enced does not prevent certification because those
i ssues woul d have to be considered in the context of whether
the plaintiff’s theory is correct regarding the alleged TFI

defect and its cause.

[ 58] The defendants further argue that the plaintiff nust
proceed on the basis of proving that the “best vehicle” is

defective. However, this argunent has not been accepted by
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the courts which have held that a common i ssue nmay be one
where the answers are different for different class nenbers.
So long as the issue is one which is necessary to be resol ved
for each class nmenber’s claimand is a substantial ingredient
of the claim the issue is coomon. It is not whether the
answer i s common, but whether the question is conmon. Runi ey,

at § 27-32 and 34.

[ 59] As a result, | conclude that the proposed questions
(a) to (c), (e), (g) and (h) are common questions. In ny view

(d) and (f) should be reworded as foll ows:

(d) Prior to the manufacture of the class vehicles and
to the present did the defendants know, or
alternatively, should they have known that the
failure of the TFl nodul es coul d cause the class
vehicles to stunble or stall suddenly and w t hout
war ni ng during normal operations? Did this place
t heir occupants and others at risk of personal
injury and death fromloss of vehicle control and

collisions?

(f) Didthe defendants breach the standard of care in
t he design, manufacture and placenent of the TFI

modul es?
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Trade Practi ces Commpn | ssues

[ 60] The plaintiff concedes that the portion of the
definition of “consuner transaction” in the Trade Practice Act
pertaining to the purpose of the transaction is an individua
issue. The plaintiff proposes to recast the common issues by

el imnating question (i).

[ 61] The plaintiff submts that the Trade Practice Act
comon i ssues nmeet the test of elimnating duplication of fact

finding and | egal anal ysis.

[ 62] The pertinent provisions of the Trade Practice Act

ar e:

“consuner transaction” means any of the follow ng:

(a) a sale, lease, rental, assignnment, award by
chance or other disposition or supply of any
ki nd of personal property or real property to
an individual for purposes that

(i) are primarily personal, famly or
househol d, or

(ii) relate to a first tinme business
opportunity schene;

(b) a solicitation or pronotion by a supplier with
respect to a transaction referred to in
paragraph (a);

(c) a solicitation of a consunmer by a person
requesting any of the follow ng:

(i) a contribution of noney by the consuner;
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(ii) a contribution of any other property by
t he consuner;

“supplier” neans a person, whether in British

Col unmbi a or not, other than a consunmer, who in the
course of the person’s business solicits, offers,
advertises or pronotes the disposition or supply of
t he subject of a consuner transaction or who engages
in, enforces or otherw se participates in a consuner
transacti on, whether or not privity of contract

exi sts between that person and the consuner, and

i ncl udes the successor to, and assignee of, any
rights or obligations of the supplier;

Deceptive acts or practices

3 (1) For the purposes of this Act, a deceptive
act or practice includes

(a) an oral, witten, visual, descriptive
or other representation, including a
failure to disclose, and

(b) any conduct

havi ng the capability, tendency or effect of
decei ving or m sl eadi ng a person.

(2) A deceptive act or practice by a supplier
inrelation to a consunmer transaction may occur
before, during or after the consuner
transaction.
(3) Wthout limting subsection (1), one or
nore of the foll ow ng, however expressed,
constitutes a deceptive act or practice...
[ 63] A finding that the defendants introduced the
proposed cl ass vehicles into the stream of commerce is
arguably sufficient to neet the definition that they are

“suppliers”. Robson v. Chrysler Canada Ltd., § 12-15. Such

a finding can be nmade wi thout reference to any of the



Reid v. Ford Motor Conpany Page 26

i ndi vi dual class nenbers but is necessary to the resolution of
each of their clainms under the Trade Practice Act. Simlarly,
a determ nation of whether the purchase and | ease of proposed
cl ass vehicles are “consuner transactions” can be nade by
reference to the statute. The defendants have proffered no
evi dence of varying contractual frameworks other than the

“l eases and purchases” specified in the common issue. As
such, there is no evidence that individual evidence would be

required to assess this issue.

[ 64] Once the common question as to whether, at |aw, the
i ntroduction of the class vehicles into the stream of commerce
and other activities the defendants undertook in respect of

t he proposed class vehicles are sufficient to render them
“suppliers”, the determ nation of whether the defendants were
“suppliers” to a particular “consuner transaction” would be a

sinple factual matter at the individual issues stage.

[ 65] The plaintiff argues that in order to determ ne
whet her the defendants engaged in a deceptive act or practice
wi thin the meaning of the Trade Practice Act by failing to

di scl ose the TFl defect the key factual issues will be what

t he def endants knew about the all eged TFl defect before and
during the class period and whet her the defendants were sil ent

about the TFI defect. | agree that this analysis wll be
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common to all class nenbers because it does not require
anal ysis of representati ons between the defendants and each
class nenber. Reliance is not pleaded and is not necessary if

the allegation is failure to disclose.

[ 66] The plaintiff submts there is a good arguabl e case
that nmere silence is a “deceptive act or practice” within the
meani ng of the Trade Practice Act. Robson v. Chrysler Canada
Ltd., 7 16-23; O sen v. Behr Process Corp. et al., 2003 BCSC

429, 1 28-32.

[ 67] The factual analysis with respect to this comon
issue will sinply be whether the defendants knew and were
silent about the TFlI defect. | do not accept that the case is
anal ogous to the case relied on by the defendants, MKay v.

CDI Career Devel opnent Institutes Ltd. (1999), 64 B.C. L.R

(3d) 386 (S. C), which dealt with the issue of positive

representations.

[ 68] Accordingly, | conclude that the proposed questions

(j) and (k) are common issues in the class proceeding.

Puni ti ve Damages Conmon | ssues

[ 69] Puni ti ve damages have been accepted by the courts as

an appropriate common i ssue in many cases because the focus of
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the inquiry is on the conduct of the defendants. Rumey, {

34.

[ 70] The defendants’ subm ssions regardi ng the conmon
i ssue of punitive damages are with respect to the nerits and

are premature.

[ 71] In ny view, the appropriateness and anmount of
punitive damages is a question which is anenable to resol ution
as a common issue in this case and | would all ow proposed

guestion (1).

Representative Plaintiff — Section 4(1)(e)

[ 72] Section 4(1)(e) of the O ass Proceedi ngs Act
mandates that the representative plaintiff nust be able to
fairly and adequately represent the class, has devel oped a
pl an for proceeding and does not have a conflict with the
interests of the class on conmmon issues. The representative
plaintiff rmust be prepared to vigorously represent the
interests of the class. Canpbell v. Flexwatt (1997), 44

B.C.L.R (3d) 343 (C.A.) at 9§ 75.

[ 73] The inquiry with respect to the issue of whether the
representative plaintiff adequately and appropriately
representing class nmenbers and potential conflicts of interest

is focused on the proposed common issues. If differences
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bet ween the representative plaintiff and the proposed class do
not inpact on the common issues then they do not affect the
representative plaintiff’s ability to adequately and fairly
represent the class, nor do they create a conflict of
interest. Hoy v. Medtronic,  83-85; Endean v. Canadi an Red

Cross Society (1997), 148 D.L.R (4'") 158 (B.C.S.C.) at { 66

[ 74] There is no indication that Ms. Reid has any
interest in conflict with the class nenbers on the proposed
common issues. |f such a conflict were to arise, sub-classes
are available to deal with differences. See, for exanple,
Anderson v. WIlson (1999), 44 QR (3d) 673, 175 D.L.R (4th)
409 (CA) at p. 24 (Q); Endean v. Canadi an Red Cross

Society, (S.C) at | 66; Hoy v. Medtronic, at { 83-85.

[ 75] The purpose of the plan for proceeding at the
certification stage is to aid the court by providing a
framework within which the case nay proceed and to denonstrate
that the representative plaintiff and class counsel have a
clear grasp of the conplexities involved in the case which are
apparent at the time of certification and a plan to address
them The court does not scrutinize the plan at the
certification hearing to ensure that it will be capabl e of
carrying the case through to trial and resolution of the

comon i ssues w thout amendnent. It is anticipated that plans
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will require amendnents as the case proceeds and the nature of
the individual issues are denonstrated by the class nenbers.
Hoy v. Medtronic, at f 81-82; Scott v. TD Waterhouse, at 1

164- 167.

[ 76] In ny view, the proposed litigation plan
sufficiently addresses the requisite issues and denonstrates
that the plaintiff and class counsel have thought through the

process of the proceeding.

[ 77] | conclude that the plaintiff’s theory of the case
does permt her to represent all class menbers since a common
defect is alleged. The defendants’ subm ssion that sone cl ass
menbers may wi sh to argue certain parts of the case
differently because of differences across the vehicles, or
that they nmay wish to focus on certain parts of the case that
the representative plaintiff does not, assunes that individual
actions are a viable alternative which class nmenbers can and
will pursue. | agree with the plaintiff that the economc
realities of this case are such the class nenbers only
prospect of recovery is to engage in a sinplified claimwth a
common theory of the TFl defect. Endean v. Canadi an Red Cross

Society et al., (S.C) ¢{ 68.

[ 78] For those class nenbers who wish to control their

own actions or devel op special theories inconsistent with the
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t heory being advanced by the plaintiff in this action renmain

free to do so after opting-out of the class proceedings.

Section 4(1)(d) - Preferability

[ 79] The test for whether the class action is the
preferable procedure for the resolution of the conmobn issues

is set out ins. 4(2) of the O ass Proceedi ngs Act.

[ 80] The list is of factors to consider is not exhaustive
and no single factor trunps. Elnms v. Laurentian Bank of

Canada, (2001), 90 B.C.L.R (3d) 195 (C.A), 9 51.

[ 81] The extent to which the proposed proceeding wll

achi eve the goals of the C ass Proceedi ngs Act, nanely, access
to justice, judicial efficiency and behavi our nodification,
shoul d be considered in the preferability assessnent al ong
with the considerations mandated by s. 4(2). Hollick, T 32 -
34; Elnms v. Laurentian Bank of Canada, Y 54-55; Endean v.

Canadi an Red Cross Society, (S.C) ¥ 23, 53-64.

Section 4(2)(a) — Conmmon Questions Predom nate

[ 82] There are usually individual issues of injury and
causation that have to be determ ned in individual proceedings

following the resolution of the common issues.
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[ 83] Where the comon issues are at “the heart of the
[itigation”, concerns about the relative weight of individual
i ssues are much less troubling. Scott v. TD Waterhouse, 1

117, 120-122, 130-137

[ 84] However, products liability cases have been
certified even where the court determ ned that the individual
i ssues predom nated over the comon issues. |In Endean v.
Canadi an Red Cross Society, (S.C ) the court recognized this

as foll ows:

In my view, the intention behind these provisions of
the Act is to put nore enphasis on the goal of

access to justice than on that of judicial econony.
That was the approach taken in Harrington, supra,
where a class proceeding was certified despite the
many unresol ved, difficult, individual issues

associ ated with establishing clains arising out of
al l egedly defective breast inplants. Accordingly,

t he undoubt ed predom nance of individual issues here
is not initself fatal to the application

(p. 71)

[ 85] | agree with the plaintiff that the conmon issues

t hat have been enunciated, i.e. the negligence of the

def endants and/or the deceptive acts or practices, are at the
heart of this litigation. Resolution of the comon issues
will either conclude the litigation in favour of the

def endants or leave very little for individual consideration
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in the event that the common i ssues are decided in favour of

the class. The key remaining individual issues will be:

whet her and from whom the class nmenber purchased or
| eased a class vehicle with a distributor npbunted TFI

modul e; and

if so, what damages, if any, has the class nenber has

suffered as a result of the TFlI nodul e?

[ 86] Both issues are clearly capable of resolution and
the fact that damages require individual assessnent is not a

bar to certification.

[ 87] Section 7 of the Class Proceedings Act deals with

i ndi vi dual issues. The presence of individual issues does not
make individual litigation preferable to class litigation.

The sane issues will be faced in both [itigation structures.
The C ass Proceedings Act is not directed solely to the

resol ution of the conmon issues, but also to the
sinplification and managenent of any individual issues that
remai n. These sinplification and managenent tools are
incorporated into the plaintiff’s case nanagenent plan. C ass

Proceedi ngs Act, s. 27; Endean v. Canadian Red Cross Society,

(S.C.) T 60.
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[ 88] Al t hough t he defendants have argued that
“individual” issues predom nate, the material adduced in
support of their position provides sonme indication of the
commonal ity of the TFlI defect. Despite the defendants’
argunents that other variables affect the ultinmte anount of
heat to which the TFlI nodule is subjected, their affidavits
outline efforts to address and mnim ze the heat applied to
the TFl nodules. The plaintiff has not yet been able to
pursue her theory of a common defect through discovery and
trial. This case nay well develop into a battle of experts
The battle should proceed to a trial of the conmon issues, not

be halted at certification.

[ 89] In my view a class procedure will address the
concern of the class nenbers in a much nore expeditious nanner

than a proliferation of individual |awsuits.

Section 4(2)(b) - Cass Menbers Do Not Have An Interest In
Control ling Separate Actions

[ 90] There is no evidence that any class nenbers wish to

control separate actions. The evidence is to the contrary.
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Section 4(2)(c) - Cains That Are or Have Been the Subject of
O her Proceedi ngs

[ 91] There is no evidence of other B.C proceedi ngs
pertaining to this problem As such, there is no evidence
that class nenbers are able to sustain individual clains, or

that the issues will be addressed in sone other l|itigation.

Section 4(2)(d) - Oher Means of Resolving the C ains

[ 92] There is no proposed alternative nmethod for
resolving these clains before the court. There is no clains
process in place, accordingly individual litigation is the

only alternative.

[ 93] I ndi vidual litigation affords no advantage over a
cl ass proceeding in this case. Class proceedi ngs provide a
nunber of benefits which enhance its preferability. | find it
is likely that a determ nation of the common issues wll
permt the individual issues to proceed nore efficiently and
expeditiously. As well, depending on the outcone, the
determ nation of the comopn issues nmay encourage settl ement.
A class proceeding in the circunstances of this case allows
the access to justice for those who woul d not otherw se have
the neans to prosecute an action. The conmon issues wll be
determ ned and sinplified structures and procedures can be

i npl enented for the individual issues if appropriate. To
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requi re each individual to separately address the common
i ssues identified rather than have them determned in a class
proceeding would, in ny view, lead to inefficient use of

resources and the potential for inconsistent decisions.

[ 94] The defendants suggest that conplaining to Transport
Canada is a nore practical and efficient nmeans of resolving

t he proposed class nenbers’ tort and other cl ains.

[ 95] There is evidence that conplaints have been made to
Transport Canada regarding stalling problens in the proposed
cl ass vehicles and Ford Canada was nmade aware of these
conplaints, as copies of the conplaints are routinely sent to
Ford Canada. The defendants’ claimthat they are not aware of
such conplaints is a clear indication that conplaining to
Transport Canada is not an effective neans to resol ve these
types of clainms. The evidence is that Transport Canada has
not engaged in any prosecutions for the |last ten years. A
determ nation by Transport Canada is not binding or governing
in any civil proceeding nor does it have the power to award
damages. Hence, it is not an appropriate alternative to the

proposed cl ass proceedi ngs.
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Section 4(2)(e) - The Adm nistration of this Cass Proceedi ng

[ 96] There is no indication that this class proceedi ng
will create any undue difficulties beyond those customarily
faced in product liability cases defended by |arge well funded
corporations. There are only two rel ated defendants, there is
no suggestion of any third parties, and the individual issues
appear to be few and resolvable. This is a honobgeneous cl ass

action which should proceed snoothly.

[ 97] The adm nistration of this class proceeding will not
present greater difficulties than those likely to be
experienced if relief were sought by other nmeans. Al of the
sane issues would need to be considered in any individua

l[itigation, but in a less controlled procedural environnent.

CONCLUSI ON

[ 98] In this case, the clains of the individua
plaintiffs are not economcally feasible on their own.
Product liability issues are conplicated and it is not
practical for an individual plaintiff tolitigate a case
wi t hout the assistance of counsel. The costs of retaining

experts will easily outstrip any one class nenber’s claim

[ 99] The gains froma class action are self-evident with

respect to judicial econony and efficiency. The duty,
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standard of care, breach of standard of care and Trade

Practice Act issues will only be heard once by this court.

[ 100] Judi cial econony will also be enhanced because the
cl ass nenbers do not need to participate in the initial

di scovery process or the common issues trial. |If the

def endants are successful at the common issues trial, the
court and the class wll be saved from having to nanage and
participate in such individual procedures. |If the plaintiff
is successful, any procedures necessary to resolve the
individual litigation will be no nore conplex than they would
have been wthin individual litigation, and given the many

managenent tools available in class proceedi ngs, should be

si npl er.

[ 101] Wth respect to behaviour nodification, MlLachlin
C.J. noted in Western Canadi an Shopping Centres Inc. v.

Dutton, at 9 29:

Wt hout class actions, those who cause w despread
but individually mniml harm m ght not take into
account the full costs of their conduct, because for
any one plaintiff the expense of bringing suit would
far exceed the |likely recovery. Cost-sharing
decreases the expense of pursuing | egal recourse and
accordingly deters potential defendants who m ght

ot herwi se assune that mnor wongs would not result
inlitigation ..
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[ 102] Manuf act urers who distribute products which fal
bel ow accept abl e standards should, if they are negligent,

account to all of their custoners for resulting danmage.

[ 103] The cl ass as defined and the proposed comon issues
neet the touchstone of the analysis enunciated in Western
Canada Shopping Centres v. Dutton and Hollick, i.e. they wll
enabl e the court to avoid duplication in fact finding and

| egal analysis. In ny view the common issues identified are
at the heart of this litigation and will advance the

litigation.

[ 104] As well, certification is appropriate in order to
achi eve access to justice. Gven the relative sinplicity of
t he individual issues and the tools avail able under the C ass

Proceedi ngs Act, | have concluded that a class proceeding is
the preferable proceeding for the fair and efficient

resol uti on of these cl ai ns.

[ 105] Accordingly, I amgranting the foll ow ng orders:

that the action be certified as a class proceedi ng;

the class be described as all persons resident in British

Col unbi a who:

currently owmn or |ease a class vehicle
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owned or | eased a class vehicle and paid or were charged

for the cost of replacing a TFl nodul e in such vehicle;

purchased or | eased a class vehicle and paid or were
charged for the cost of replacing a TFI nodul e when the

vehi cl e was new;

the plaintiff Barbara Reid is appointed representative

pl aintiff;

the questions as nodified are certifi ed as common i ssues

of fact or | aw.

The Hon Madam Justice L.B. Gerow



